JOHN E. KARNEZIS

MISREPRESENTATION OF ATTIC LAW IN MENANDER’S ASPIS

This article will show that in Menander’s Aspis some elements do not echo
family institutions of Classical Athens, because they are inconsistent either with
each other or with the whole legal system, known from the Attic orators.

The comedy deals with Smikrines, a greedy old bachelor, elder brother of
Chairestratos. Smikrines insists upon marrying the eptkleros young sister of the
allegedly deceased Kleostratos despite his age and the fact that Chaireas, Chaire-
stratos’ stepson, is about to marry her .

To mock Smikrines’ avarice, Menander introduces another epikleros, whose
(kleros) estate is fifteen times greater than that of the other girl. Forgetting his
former «love», Smikrines seeks the hand of the wealthier heiress and thereby
falls into a trap; for in fact, the natural kyrioi of the two women (F; and F,),
i.e., respectively the brother Kleostratos and the father Chairestratos, are alive.
In the dénouement, to the audience’s satisfaction, Chaireas marries Kleostratos®
sister and Kleostratos marries his cousin (i.e., Chairestratos’ daughter).

The first step is to establish the genealogical tree of the persons of the drama.
Smikrines, Chairestratos and Kleostratos’ father (unnamed) were homopatric bro-
thers 2 (whether or not they were also homometric is irrelevant for our purposes).

We are not told, and have no means of inferring, whether Chairestratos’
daughter (F,) was Chaireas’ homometric sister or was born to Chairestratos’ first
wife. 1t is certain that Chaireas’ mother is the present wife of Chairestratos (after
her first marriage) and Kleostratos’ sister grew up in their house 3. Gomme and
Sandbach state ¢ that Chaireas’ mother is the second wife of Chairestratos but say
nothing of his daughter. We incline to believe that Chairestratos’ daughter (Fy)
is not homometric sister of Chaireas, partly because Menander prefers compli-
cated relationships and partly because the playwright would have indicated that
Chaireas has a legal link and consequently a claim (if she (F,) were his homo-
metric sister) to Chairestratos’ household through her 5.

After this brief discussion the genealogical tree is formed as follows :

1. This article is a part of my future work concerning the examination of Menander’s
comedies from a legal point of view. Referencies are to: F. H. Sandbach, Menandri
Reliquiae Selectae, Oxonii 1972. Cf. also A. W. Gomme and F. H. Sandbach, Menander :
A commentary, Oxford 1978 ; Anzxeiger fiir die Altertumswissenschaft XXVI (1973)
1./2., p. 44 1. for the bibliography.

2. Aspis vv. 114—124; 179; 3850—352. Cf. Gomme—Sandbach, loc. cit.,, p. 76
« ..all sons of the same father».

3. Aspis v. 293. Cf. also vv. 384—385.

4, Gomme - Sandbach, loc. cit., p. 61 <Kleostratos has gone to the wars, to improve
his finances, and put his sister in charge of Chairestratos, who has a daughter and a
stepson, Chaireas, the child of his second, and present, wifen. Cf. also Aspis vv.126—
129 ; 134—135.

5. For the rights and duties of an homometric brother see: J. E. Karnezis, The
Epilderos : A contribution to the interpretation of the Attic orators and to the study of the
private life of Classical Athens, Athens 1972, p. 220 f,
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The wish of Smikrines that he were dead rather than his nephew Kleostratos:
so that his nephew would be his sole legal heir 6 contradicts the Classical law
of Athens, and is therefore simply a dramatic ploy. According to Attic law the
estate (kleros) of a brother who died intestate was inherited in equal shares by
the homopatric brothers, or, if the brother of the deceased was also dead, by his
sons per stirpes’. Smikrines’ wish, in envisioning Kleostratos as his sole
heir, temporarily loses sight of Chairestratos’ equal share. Similarly, at the
beginning of the play, Daos assumes that Smikrines is the sole heir of the
kleros and the epikleros (F;) 8. However, under Attic law the claim of the
brother Chairestratos cannot be excluded a priori (i. e., before epidikasia) °.
Hence, in these two cases Menander ignores legal exigencies for the sake of
dramatic effect.

According to the play Kleostratos has gone to war (in Lykia) to make his
fortune so that he can dower his sister (I;) after his return !°. This means that
he has not contracted any engye for her on condition of his death. Likewise
there is no mention in the play that the woman’s natural kyrios (i. e., her brother)
had authorized his uncle Chairestratos to arrange his sister’s betrothal (engye) !l.
Moreover, such a substitution for the natural 4yrios by the uncle or any other
anchisteus is not attested in our sources 2. The tenth speech of Isaeus mentions
a case in which the uncle Aristomenes might !3 have betrothed his fraternal niece
but the text does not say that he actually made the betrothal (engye). There-
fore, we cannot conclude from this case that such a substitution of the natural
kyrios was exercised.

To justify betrothing his niece in spite of the fact that her brother is still alive,
Chairestratos cites her poverty and her brother’s long absence. Hence he kindly,

6. Aspis VV. 167—171.

7. Isaeus XI. 1; VII. 19; Demosth. XLIII. 51. Cf. Karnezis, 7he Epikleros, loc. cit.
p. 210f., 2231,

8. Aspis Vv. 84—85 ; 88—89,

9. Demosth. XLVI. 22,

10. Aspis vv. 8—9,

11. Aspis vv. 127—129; cf. vv. 197—198.

12. J. E. Karnezis, Solonian Guardianship laws of Classical Athens and the Senatus
Consu'tum (Digesta 23, 2, 59), Athens 1976, p. 93 ff. After the examination of 24 cases
of women who married twice the males who could betroth an atthis were: a.) the nat-
ural kyrios and b.) her husband.

13. Isaeus X. 19,5. Cf. Karnezis, The FEpikieros, loc. cit., pp. 212, 231.
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offers to dower her with two talents and betroth her to his stepson Chaireas 4.
His arguments, however, are legally irrelevant and do not make him Zyrios of
the girl 15, since her brother is still alive and intends to return and dower her.

Likewise Chaireas’ belief that he can receive the girl from Chairestratos’ hands
is without legal foundation. Furthermore, his conclusion that, when the girl be-
came epikleros after the death of her brother Kleostratos, «the law makes someone
else kyrios (sc. of the epikleros)» ¢ does not hold true under Attic law, in
part because Chairestratos never became her (first) kyrios and in part because
he could not know to which anchisteus the epikleros would be adjudged by the
archon (or the court).

When, at the news of Kleostratos’ death, his sister is assumed to be epikle-
ros, several further details are out of tune with Attic law :

a. Daos’ assumption that Smikrines is heir (kleronomos) of the kleros and
the epikleros 17.

b. Smikrines’ warning to Chairestratos not to betroth the epikleros to anyone
because henceforth he is her kyrios, as an older next-of-kin (brother) and
because Chairestratos has a daughter and wife 18,

Daos’ statement (a) ignores the provisions of Attic law, because the epikleros
could be adjudged to a minor brother. In Attic law there were no primogeniture ;
all brothers inherited equally 19. On the other hand, Smikrines’ words (b) presup-
pose that Chairestratos was formerly the girl’s Zyrios. Furthermore, as we have
just seen, Attic law would not allow Smikrines’ claim based on primogeniture 20.
The Gortynian provision 2! under which the older brother would marry the. epi-
kleros did not apply at Athens, as is shown by a case mentioned by Aeschines in
which the younger2? of two brothers married an epikleros. Smikrines’ second
argument, that Chairestratos has a wife and daughter, is also legally irrelevant
since if an anchisteus wanted to claim (and marry) the epikleros, he could

14, Aspis vv. 130—137, 268—269.

15. See notes 10—12.

16. Aspis vv. 297—298.

17. See note 8.

18. Aspis vv. 253—256. 1 incline to accept that the imperative «Sporéyer thyv map-
Oévov [/ unBevi» is used not to indicate «a preliminary informal agreement to give a
girl in marriage» as Gomme-Sandbach (p. 84, n. 253) and C. Austin (vol. II, p. 27,
n. 253 believe, but the meaning of &yyvdv. My reason is that 1) the use of 6poroyé is
unparalleled in Classical Greek in the active voice and 2) verses 135—137, 176—177
speak of a present marriage, while the verses 132—134 speak of marriage with the
verb cuvouxilewv, a common word for legal marriage. We meet also the same verb épo-
2oyé in line 516 (Act V), where the two marriages take place. In addition to the use
of the legal terms &yyvav (v. 484) and &yydnv (v. 540), the imperative dporéysr can mean
«formal betrothal», a poetic (or unsuccessful ?) use in this comic plot.

19. Isaeus VII. 19, Cf. J. H. Lipsius, Das attische Recht und Rechtsverfahren, Leipzig
1905—1915 (repr. 1966), p. 542,n. 12

20. Aspis vv. 172, 255. Cf. also vv. 141—143.

21. The Law Code of Gortyn VII. 15ff. Cf. Karnezis, The Epikicros, loc. cit., p. 233

22. Aeschines 1. 95. The view of Kirchner (P4 6307) that the husband of this ep:-
kleros was older is not right; there were three brothers. Cf. J. K. Davies, Athenian.
Propertied Families 600—300 B.C., Oxford 1971, 6351.
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dismiss {&momépmew) his wife 23. Actually, the fact that Kleostratos left his sister
in Chairestratos’ house would lend weight to his claim to become her jyrios in
the event of Kleostratos” death.

Further, on what legal basis did Chairestratos propose to his avaricious bro-
ther that he (i.e., Smikrines) take only the kleros and leave the epikleros to
Chaireas 7?24 Attic procedural law required epidikasia of all epikleroi whether
alien or Athenian 2. Therefore, Cheirestratos” proposal is illegal, because only the
archon (or the Heliaea) could adjudge the epikleros to the anchisteus.

Furthermore, Smikrines could not get only the kleros without the epikleros,
because «the epikleros always followed the kleros» 26.

Smikrines, as characterized in the play, would accept Chairestratos’ proposal,
if he were not afraid of a suit by a hypothetical son of the epikleros «two
years after his (the son’s) reaching puberty» 27.

Besides the fact that Smikrines is an old man and such a fear of litigation
after eighteen years is ludicrous, the son of the epikleros was not necessary the full
and exclusive recipient of the kleros of his maternal grandfather ; for (a) the
husband of the epikleros could sell the kleros which he inherited with the epikleros
and (b) the institution of the single-heir, upon which in pre-classical times the
eptkleros’ son based his right, had fallen into disuse in the age of the orators 28.

When Chairestratos’ daughter (F;) becomes epikleros, there are several more
discrepancies with Attic law.

Even though Smikrines falls for the bait, the trick does not help Chaireas ;
he cannot claim Kleostratos’ epikleros sister, because he is not anchisteus. Thus,
Daos’ supposition that Smikrines would take the second epikleros and give the first
(F;) to Chaireas?® takes no account of the law which required «epidikasia of all
the epikleroi». Therefore, the next-of-kin could not offer the epikleros to anyone,
if he himself did not want to claim her, but only the court could adjudge her.

From this brief survey we can see that the statements of the characters of
the Aspis frequently ignore provisions of Attic law. Menander manipulates legal
premises to meet the requirements of dramatic effect and plot.
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Elg 10 &pBpov adtd deuxvdetar Sk 7ig dmoxatactdocws Tol Yeveahoywxod dévdpov el
ol onuela 6 Mévavdpog el v «’Acmidan mapovoidler Zopaiuévwe Oeocuode THe drTixdic
xowoviag, "Eve 8. &k 1iic xopodlag paprtupeitar o) 8Tl petd TOv Odvatov Tod dverod EE
&8chpob 6 elg pdvoy (6 peyarlrtepog) wpdg matpds Oelog TOv éxAmpovéper Bl & peyordte-
pog &dehpde (dyyroTedg) AdVvato va AdPy wévov TOV xAFpov dvev THg émxdpouv ) 8Tt 6 TEde
Tatpde Oelog widg &thidog xatbror wh xdploc adtie 780varto v& Tiv éyyuhioy elg Twa xAw., &v
TodTolg al poptuploar abtal EFpyovror eig mANen &vtibeoty put oo mAnNpopopoducbu dmd Tolg
&trizods phTopas. Ald Tolto 6 YmopvnuraTioTc Xal THe xwpodleg Tadtne Tpénel va dmogebyy
v& dropaivetar mepl dTTIxGY Oeopdv, duéte 6 Mévavdpos wdvov Suk Ty mAoxny vdieqépeto.

23, Demosth. LVIL, 41; XXX, hypoth. 1.

24. Aspis vv. 262—269, 311—3813.

25. See note 9.

26. Demosth, XLIII. 51.

27. Aspis vv. 270—273.

28. Aeschines I. 95. Cf. Karnezis, The Epikleros, loc. cit., pp. 204, 227 ff.

29. Aspis vv. 3583—3855. Cf. Gomme - Sandbach, loc. cit.,, p. 62 «Smikrines will
drop his intended bride, and marry her off {o the first comer, who will be Chaireas,
in order to be free to claim Chairestratos’ daughter»,



